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AN IAT wiax sy (rdien) gv wiRa :
Passed by Shri. Uma Shanker, Commissioner (Appeals)

T Arising out of Order-in-Original No. MP/323/Reb/2017 fsite: 24/5/2017 issued by Assistant
Commissioner, Central Tax, Ahmedabad-South

31 afverarat @1 7 vd war Name & Address of the Appellant / Respondent
M/s. Urja Products Pvt. Ltd.
Ahmedabad
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Any person a aggrieved by this Order-In-Appeal may file an appeal or revision application, as
the one may be against such order, to the appropriate authority in the following way :

WRT IRPR BT GRIGOT deT :
Revision application to Government of India :

(1) P ST Yoob IR, 1994 B URT T Y IO AT AHA B IR A QAT URT B SU-RT B YA RSP
: 110001 T &Y ST+ =AY |

0] A revision application lies to the Under Secretary, to the Govt. of India, Revision Application Unit
Ministry of Finance, Department of Revenue, 4™ Floor, Jeevan Deep Building, Parliament Street, New
Delhi - 110 001 under Section 35EE of the CEA 1944 in respect of the following case, governed by first
proviso to suib-section (1) of Section-35 ibid : :
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(i) In case of any loss of goods where the loss occur in transit from a factory to a warehouse or to
another factory or from one warehouse to another during the course of processing of the goods in a
warehouse or-in storage whether in a factory or in a warehouse.

(b) In case of rebate of duty of excise on goods exported to any country or territory outside India of
on excisable material used in the manufacture of the goods which are exported to any country
or territory outside India.
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In case of rebate of duty of excise on goods exported to any country or territory outside
India of on excisable material used in the manufacture of the goods which are exported

to any country or territory outside India.
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In case of goods exported outside India export to Nepal or Bhutan, without payment of
duty.
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Credit of any duty allowed to be utilized towards payment of excise duty on final
products under the provisions of this Act or the Rules made there under and such order
is passed by the Commissioner (Appeals) on or after, the date appointed under Sec.109
of the Finance (No.2) Act, 1998.
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The above application shall be made in duplicate in Form No. EA-8 as specified under
Rule, 9 of Central Excise (Appeals) Rules, 2001 within 3 months from the date on which
the order sought to be appealed against is communicated and shall be accompanied by
two copies each of the OIO and Order-In-Appeal. It should also be accompanied by a
copy of TR-6 Challan evidencing payment of prescribed fee as prescribed under Section
35-EE of CEA, 1944, under Major Head of Account.
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The revision application shall be accompanied by a fee of Rs.200/- where the amount
involved is Rupees One Lac or less and Rs.1,000/- where the amount involved is more
than Rupees One Lac.
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Appeal to Custom, Excise, & Service Tax Appellate Tribunal.
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Under Section 35B/ 35E of CEA, 1944 an appeal lies to :-
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To the west regional bench of Customs, Excise & Service Tax Appellate Tribunal (CESTAT) at
0-20, New Metal Hospital Compound, Meghani Nagar, Ahmedabad : 380 016. in case of
appeals other than as mentioned in para-2(j) (a) above.
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The appeal to the Appellate Tribunal shall be filed in quadruplicate in form EA-3 as
prescribed under Rule 6 of Central Excise(Appeal) Rules, 2001 and shall be
accompanied against (one which at least should be accompanied by a fee of Rs.1,000/-,
Rs.5,000/- and Rs.10,000/- where amount of duty / penalty / demand / refund is upto 5
Lac, 5 Lac to'50 Lac and above 50 Lac respectively in the form of crossed bank draft in
favour of Asstt. Registar of a branch of any nominate public sector bank of the place
where the bench of any nominate public sector bank of the place where the bench of
“the Tribunal is situated.
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In case of the order covers a number of order-in-Original, fee for each 0.1.0. should be

paid in the aforesaid manner not withstanding the fact that the one appeal fo the |

Appellant Tribunal or the one application to the Central Govt. As the case may be, is
filled to avoid scriptoria work if excising Rs. 1 lacs fee of Rs.100/- for each.
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One copy of application or O.1.0. as the case may be, and the order of the adjournment

authority shall a court fee stamp of Rs.6.50 paise as prescribed under scheduled-l item
of the court fee Act, 1975 as amended.
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Aitention in invited to the rules covering these and other related matter contended in the
Customs, Excise & Service Tax Appellate Tribunal (Procedure) Rules, 1982.
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For an appeal to be filed before the CESTAT, 10% of the Duty & Penalty confirmed by
the Appellate Commissioner would have to be pre-deposited, provided that the pre-
deposit amount shall not exceed Rs.10 Crores. It may be noted that the pre-deposit is a

mandatory condition for filing appeal before CESTAT. (Section 35 C (2A) and 35 F of the
Central Excise Act, 1944, Section 83 & Section 86 of the Finance Act, 1994)

Under Central Excise and Service Tax, “Duty demanded” shall include:
(i) amount determined under Section 11 D;
(ii) amount of erroneous Cenvat Credit taken;
(i)  amount payable under Rule 6 of the Cenvat Credit Rules.
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in view of above, an appeal against this order shall lie before the Tribunal on payment of
10% of the duty demanded where duty or duty and penalty are in dispute, or penalty,-where
penalty alone is in dispute.” L ETE Y
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ORDER IN APPEAL

M/s Urja Products Pvt. Ltd, 423, GIDC, Telephone Exchange Lang,
Odhav, Ahmedabad- 382 415 (hereinafter referred to as ‘appellants’) have
filed the present appeals with delay condonation appeal, against the Order-
in-Original No. MP/232/Reb/2017 dated 24.05.2017 (hereinafter referred to
as ‘impugned orders’) passed by the Asst. Commissioner, C. Ex., Div-V,
Sahjanand Arcade, Ahmedabad-1 (hereinafter referred to as ‘adjudicating

guthority’).

2. The facts of the case, in brief are that appellant had imported goods
and had availed CENVAT of Additional Duty of Customs leviable u/s 3(5) of
the Customs Tariff Act, 1975. On re-exportation i.e removal as such under
ARE-1, appellant had paid “amount equal to the credit availed” as
envisaged rule 3(4)(b) of CCR, 2004 and asked for rebate u/r 18 of CER,
2002 on exportation under Notification No. 19/2004-CE (NT). Adjudicating
authority had rejected the rebate of Rs. 70,552/~ on ground that it is a case
of re-export of imported goods and said notification is not applicable to

appellant.

3. Being aggrieved with the impugned order, the appellants preferred an
appeal 0n31.07.2017 before the Commissioner (Appeals), CGST,
Ahmadabad wherein it is contended that removal of “input as such is
vdeemed manufactured” goods as if such goods have been manufactured in
the same factory and that the amount paid as duty in manner prescribed
under CCR, 2004 Rule 3(5) r/w rule 3(6) is duty of excise paid and not at all
a duty of customs even if it is paid equal to credit taken of Customs duty
and that the Notification 19/2004- CE (NT) explanation 1(a) is satisfied.

4, Personal hearing in the case was granted on 03.01.2018. Shree Pooja
N. Shah, CA appeared before me and reiterated the grounds of appeal. She
stated that Imported goods removed as such and exported on reversal of

credit taken and that defective goods were removed.

DISUSSION AND FINDINGS

5. I have carefully gone through the facts of the case on records, grounds
of appeal in the Appeal Memorandum and oral/written submissions made by
the appellants, evidences produced at the time of personal hearing.- I
condone the delay of three days in filing appeals. Qs
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Preamble of Notification No. 19/2004-C~E (NT) is réproduced as below -

“In exercise of the powers .conferred by -rule 18 of the
Central Excise Rules, 2002 ... insofar as it relates to
export .......... Central Government hereby directs that there
shall be granted rebate of the whole of the duty paid on
all excisable goods falling under the First Schedule to
the Central Excise Tariff Act, 1985 (5 of 1986), ......... ”

From above it is evident that rebate of duty paid is required to be given and
not the rebate of an “amount equal to the credit availed”.

6. Which duty paid is required to be given rebate is given in Explanation-I

of notification. Further I agree with the adjudicating authority that

»Additional Customs Duty” is not considered as “duty of excise” in terms of
@ Explanation-I of said Notification which reads as below-

Explanation I. - “duty” for the purpose of this notification

means duties of excise collected under the following

enactments, namely :
(a) the Central Excise Act, 1944 (1 of 1944);

(b) | the Additional Duties of Excise (Goods of Special
Importance) Act, 1957 (58 of 1957);

(c) the Additional Duties of Excise (Textiles and
Textile Articles) Act, 1978 (40 of 1978);

(d) the National Célamity Contingent duty leviable
under section 136 of the Finance Act, 2001 (14 of 2001),
as amended by section 169 of the Finance Act, 2003 (32 of
2003) and further amended by section 3 of the Finance
Act, 2004 (13 of 2004);

O

(e) special excise duty collected under a Finance Act;

(f) Additional duty of excise as levied under section
157 of the Finance Act, 2003 (32 of 2003),;

(g) Education Cess on excisable goods as levied under
A BaAmy

clause 81 read with clause 83 of the Finance /_(j[_f\/‘o‘;;.‘.z-')i;i. ?,’/],,7;;\
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Above list does not contain sadditional Duty of Customs leviable u/s 3(5) of
the Customs Tariff Act, 1975". Further it also does not contain any indication

of refund of “amount”

7. Rule 3 (4) of Cenvat Credit Rules, 2004 provides the purpose for which
CENVAT credit can be utilized. The list of purposes given is exclusive and
therefore, it is to be noted that CENVAT credit can be utilized only for the
purposes specifically mentioned in the list. The relevant text of Rule 3 (4) is

reproduced below for your ready reference:
(4) The CENVAT credit may be utilized for payment of-
(a) any duty of excise on any final product; or

(b) an amount equal to CENVAT credit taken on

inputs if such inputs are removed as_such or after being

partially processed; or

(c) - an amount equal to the CENVAT credit taken on
capital goods if such capital goods are removed as such; or

(d) an amount under sub-rule (2) of rule 16 of

Central Excise Rules, 2002; or
(e) service tax on any output service.

From above rule 3(4)(b) it is evident that CENVAT has been utilized for
payment of “amount”. If rule allows to utilize the CENVAT for payment
towards “amount” for removal as such, that does not mean that whatever
legally paid is eligible fot¥ rebate under notification 19/2004- CE (NT). Every
legally paid duty may not be eligible for “rebate” under said notification.
Explanation-I of notification gives the list of different duty paid as eligible

“rebate”.

8. Rule 3 (5) of CCR, 2004 which is specifically for “removed as such” is

reproduced below for ready reference:

“(5) When inputs or capital goods, on which CENVAT credit
has been taken, are removed as such from the factory,
or premises of the provider of output service, the
manufacturer of the final products or provider of output
service, as the case may be, shall pay an amount equal to

the credit availed in respect of such inputs or capital goods,-'f':‘f'ifi—‘i-'*«'f
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and such removal shall be ma_dé under the cover of an
invoice referred to in Rule 9.”

From above it is evident that appellant had paid “amount” and not the “duty”
on such re-exportation of imported goods, therefore said notification No.
19/2004-CE (NT) is not applicable as notification says rebate of “duty” and

not of “amount”.

9. In view of above, appeal filed by the appellants is rejected and

impugned OIO is upheld.

10. mmﬁﬁ@mmmmm@mmm

10. The appeals filed by the appellant stand disposed off in above terms.
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SUPERINTENDENT (APPEAL),

CENTRAL TAX, AHMEDABAD

To, .

M/s Urja Products Pvt. Ltd, 423,
GIDC, Telephone Exchange Lane,
Odhav, Ahmedabad- 382 415

Copy to:

1) The Chief Commissioner, Central Tax, Ahmedabad South .

2) The Commissioner Central Tax, CGST,Ahmedabad South.

3) The Asst. Commissioner, Central Tax, Div-V, Ahmedabad South

4) The Asst. Commissioner(System), Hg, Ahmedabad South.
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